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ABSTRACT: The article analyzes the concept of an inappropriate defendant in a civil process, and the conditions for their 

replacement, its features, approaches expressed in the legal literature on this issue, as well as the legislative experience of foreign 

countries. As a result of the analysis, proposals were made to improve the national legislation defining the concept of an 

inappropriate defendant in civil proceedings and the procedure for their replacement.. 

KEYWORDS: Civil Process, Parties, Plaintiff, Defendant, Improper Defendant, Improvement. 

 

INTRODUCTION 

Civil cases can be considered correctly and in a timely manner only if the courts correctly determine the nature of the legal 

relationship between the parties in the acceptance of claims and the participation of the parties involved in the process. In short, 

the correct determination of the composition of the parties involved in the case will ultimately ensure a lawful, reasonable and fair 

decision on the case. That is why in civil proceedings there is an institute of replacement of a party who is not involved in the 

case. The analysis shows that as a result of judges' failure to always correctly determine the nature of the legal relationship, the 

criteria of law, the means of evidence, the scope of the parties involved in the case, all this leads to the collection of evidence, the 

involvement of relevant persons in the case. are among the factors that may lead to the postponement of the hearing and the 

violation of the deadlines for consideration of civil cases in court. 

According to the general rule of civil procedure, the plaintiff is required to state in his statement of claim the circumstances 

on which he bases his claims and the evidence supporting them, in other words, to provide evidence to prove the existence of a 

disputed legal relationship (Article 189 of the CPC). However, as Professor Sh.Sh. Shorakhmetov noted, the judge still does not 

know that the rights or legally protected interests of the person (citizen and organization) who applied to the court with the 

application were violated by the person named in the decision. the existence of such a situation is assumed, and it is roughly 

determined who is the plaintiff and who is the defendant [1. 106].  

Therefore, as rightly noted in the legal literature, sometimes during the preparation of the case for trial or during the 

proceedings, it can be determined that one or both parties are not the subject of the disputed legal relationship [2. 119-120]. 

Indeed, in civil proceedings in court, in some cases, the responsible party in the proceedings may appear to be a party not 

involved in the case due to erroneous involvement in the case. In such cases, the Code of Civil Procedure provides that if a court 

finds that a claim has been filed against a person who is not liable for the claim, he may, with the consent of the plaintiff, replace 

the non-involved defendant with an involved defendant before the decision is made (Article 46 of the CPC).  

An analysis of the reasons for falling into the position of non-labor parties in civil proceedings shows that the main reasons 

for this are the difficulties in determining the actual circumstances of the case as a result of complexities in the structure of 

substantive relations [3. 174-189]. M. Mamasiddikov also notes in his works that the nature of labor relations plays a special role 

in determining the specifics of cases on compensation for material and moral damage caused by labor, the subjects of these legal 

relations determine the composition of persons involved in litigation [4. 65]. According to N.A. Gramoshina, the specifics of 

resolving the issue of involving the party involved in the case will depend on the norms of substantive law [5. 8]. The analysis 

shows that, in fact, issues related to whether or not the defendant is involved in the civil proceedings are determined by law. 

 

THE MAIN FINDINGS AND RESULTS 

Even in the legal literature, the definitions given to a defendant who is not involved in the case show that more attention is paid to 

whether or not he or she is a subject of a substantive relationship. For example, according to V.V. Yarkov, a party who is not 

involved in the case is a person who was initially assumed to be the subject of the disputed legal relationship, but in fact is not 
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involved in the case at all [6. 63]. M.S. Shakaryan, on the other hand, defines the non-involved party as a person to whom the 

presumption that the dispute over the case materials is the subject of a legal relationship is excluded [7. 88]. 

Thus, the question of whether or not the defendant is involved in the case depends on the composition of the subjects of the 

legal relationship in dispute. 

Based on the above, it can be concluded that a non-involved party in civil proceedings is not the subject of a material-legal 

relationship as a result of the examination of existing documents in the case, i.e. it is understood that he or she does not have a 

subjective right or legitimate interest or legal liability. For example, according to Article 989 of the Civil Code of the Republic of 

Uzbekistan, a legal entity or a citizen compensates for the damage caused by his employee in the performance of his duties 

(service, position). This indicates that a legal entity or citizen should be involved in the case, not the injured employee. The party 

involved in the case is a person with procedural legal capacity and enjoys all the procedural rights of the party and assumes the 

obligations [8]. 

Approved by the Resolution of the Cabinet of Ministers of the Republic of Uzbekistan dated July 15, 2009 № 200 "On 

improving the procedure for seizure, sale or destruction of property transferred to state revenue", if the property is sold or 

transferred for processing, the return of the value of the property shall be paid by the financial authorities at the same rate of 

interest as previously allocated from the relevant budget and relevant accounts of government agencies within ten days from the 

date of application. 

In case of lack of funds to the relevant accounts of government agencies, the return of the missing part shall be made by the 

financial authorities from the relevant budget funds, with subsequent recovery of the funds from the special account of 

government agencies. 

Refund of the value of the destroyed property shall be made by the financial authorities from the relevant budget within ten 

days from the date of application. 

The source of return of the value of the property for the part to be returned from the relevant budget is the amount of 

current revenues received by this budget from the sale of property transferred to the state revenue. In case of lack of the specified 

current receipts, the head of the financial body has the right to decide on payment of the insufficient part of funds at the expense 

of receipts on the corresponding sections and paragraphs of the income of the state budget of the Republic of Uzbekistan [9]. 

As we can see, the involvement of which body as the respondent involved in a particular civil case depends more on the 

nature of the case. 

In the legal literature, there are also scholars who have a negative view of the institute of non-partisan substitution. For 

example, according to I. Zeytsev, the replacement of a party not involved in the case is largely achieved through the efforts of the 

courts and a number of other procedural means, leading to delays in court proceedings, requiring procedural costs. The author  

emphasizes that the replacement of the party is carried out on the initiative and on the terms of the court, and considers it 

inconsistent with the principle of freedom (dispositive) in civil proceedings. In this process, the interested parties are passive, 

while the initiative to change the party should be initiated by the person whose rights and legitimate interests were initiated in 

order to protect the rights and legitimate interests of the party, change the subject and basis of the claim, dismiss, argues that the 

right to change a party should be given to the party itself, not to the court. According to I. Zeytsev, the only positive aspect of the 

replacement of the wrong party is that the plaintiff does not pay the state duty again when the wrong party is replaced [10]. 

Previously, Article 42 of the Criminal Procedure Code of our country provided for the replacement of a plaintiff who was 

not involved in the case. According to him, if the court found that the claim was filed by a person who had no right to advance it, 

with the consent of the plaintiff, the original plaintiff could be replaced by the plaintiff involved in the case [11]. However, it can 

be seen that the arguments put forward in the legal literature that it is not expedient to replace plaintiffs not involved in the case 

have now found a legal basis in the civil procedure legislation of some Commonwealth States. In particular, Article 41 of the 

Criminal Procedure Code of the Russian Federation, entitled “Replacement of a non-involved defendant”, completely abandons 

the norms on replacement of a non-involved plaintiff [12]. Lawyer S.V. Nikitin comments on this innovation in the CPC of the 

Russian Federation: Unlike the CPC of 1964, the possibility of replacing a plaintiff who is not involved in the case, that is, a 

person who does not have the right to sue under the substantive law, was denied” [13. 104-105]. According to another lawyer, 

D.B. Abushenko, the norm in Article 41 of the Criminal Procedure Code of the Russian Federation excludes the possibility of 

replacing not only plaintiffs, but also third parties with independent claims [14. 142-143]. 

In other words, if the plaintiff is recognized by the court as a non-plaintiff and the plaintiff does not wish to enter the 

proceedings, the proceedings will continue regardless of whether the plaintiff agrees or not, and norms for making a decision the 

court will eventually refuse to satisfy the plaintiff's claim. According to the legal scholar M.S. Shakaryan, if the plaintiff, who is 

not involved in the case, demands the acceptance of his statement of claim and consideration of the case, the judge will have to 

accept his statement of claim and consider the case in context. If, as a result of the hearing, the court finds that the plaintiff is not 

really involved in the case, then it will issue a decision to refuse to satisfy the plaintiff's claim [15. 86]. 
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It should be noted that the rules providing only for the replacement of the defendant, which is not relevant to the case, are 

also provided for in the CPCs of Kazakhstan [16], Ukraine [17] and Estonia [18]. It can even be seen that the replacement of the 

plaintiff and the non-plaintiff in the CPC of the Republic of Georgia is described in separate articles [19. 106]. 

From the above, it can be seen that in the civil procedure legislation of some countries (Russian Federation, Kazakhstan, 

Ukraine, Estonia) the institute of replacement of the plaintiff, which is not involved in the case, has been abandoned. In this 

regard, we consider the advantages of the provision of these rules in the legislation on civil procedure. First, the waiver of the 

procedure for replacing a plaintiff that is not relevant to the case in civil procedural law precludes different approaches by courts 

in enforcing the law in law enforcement practice. The analysis of case law allowed for cases of termination of proceedings if some 

courts found that the plaintiff was not involved in the case.  

Here is an example. Z. the defendants filed a lawsuit against the Karasuv city state notary office and M. alleging that the 

sale and purchase agreement was invalid. The court rejected the claim. The presidium of the district court found Z. to be a plaintiff 

not involved in the case, annulled the decision, and terminated the proceedings. By the decision of the Judicial Board on Civil 

Cases of the Supreme Court, the decision of the presidium of the regional court was annulled and the decision of the court of first 

instance was upheld. Pursuant to the sixth part of Article 42 of the previous CPC, the case is considered substantively if the third 

party plaintiff does not enter the process with independent claims, and the plaintiff, who is not involved in the case, does not 

waive the claim. X. whose rights were violated as a result of the dispute, Z. who did not file an independent claim on the case, did 

not start work when he was involved as a plaintiff, and was not involved in the case and did not waive his claim. The court of first 

instance ruled in accordance with the law and resolved the case correctly [20. 19-20]. 

Second, the analysis shows that under Article 42 of the previous CPC, if the court finds that the claim was made by a 

person who has no right to advance it, and the original plaintiff agrees to be replaced by another person, but the plaintiff does not 

want to proceed, it is not clear how the court will decide in this case. In practice, however, in this case, the court ruled that the 

plaintiff had waived his claim and dismissed the proceedings. 

However, this situation deprives a person who is found not to be involved in the case in the future of the right to file a 

lawsuit in this case. All of the above indicates that it is appropriate to exclude the norms relating to the replacement of a plaintiff 

that are not relevant to the case from the civil procedural law. 

When talking about the terms of replacement of non-parties involved in the case, the question arises at what stage of the 

civil process this issue can be resolved. According to the legal literature, there are the following stages of the civil process: 

initiation of civil proceedings; preparation of the case for trial; to consider and resolve the case in court; to file appeals and 

protests against court decisions, rulings and decisions; enforcement of court decisions. The analysis shows that it is expedient to 

prepare the defendant who is not involved in the case for trial and to replace the case at the trial and resolution stages. It should be 

noted that some decisions of the Plenum of the Supreme Court of the Republic of Uzbekistan provide clarifications on the stages 

of the process of replacement of a party not involved in the case. In particular, paragraph 11 of the decision of the Plenum of the 

Supreme Court of the Republic of Uzbekistan dated April 28, 2000 № 7 "On some issues of application of the law on 

compensation for moral damage" states that if during the trial it is established. In accordance with the requirements of Article 46 

of the CPC, an explanation is given as to whether the defendant who is not involved in the case has the right to replace the 

defendant who is involved in the case or to involve this person as an additional defendant [21]. 

In the ideas put forward in the legal literature, the process of replacing the non-working party with the involved party 

begins with the preparation of the case for trial [22. 107]. However, the civil procedure legislation of the country does not provide 

clear norms on the stage at which the replacement of a defendant not involved in the case is allowed. In particular, in the process 

of reviewing court decisions on appeal, cassation and review, the question arises as to whether the replacement of parties not 

involved in the case is allowed under Article 46 of the CPC. 

According to the legal literature, in the preparation of civil cases for trial in the courts of first instance, or in the process of 

substantive consideration of the case, it is permissible to replace the parties who are not involved in the case [23. 590]. If we 

analyze the civil procedure legislation of some foreign countries, for example, the civil procedure legislation of the Russian 

Federation, Kazakhstan, Estonia provides for the replacement of a defendant who is not involved in the preparation of civil cases 

for trial in the courts of first instance. 

According to the legal literature, in particular, in the opinion of I. Zeitsev, the replacement of a party who is not involved in 

the case should be allowed only at a meeting of the court of first instance. In his view, in practice, the courts almost never apply 

the CPC norms, which provide for the replacement of a party who is not involved in the case. One of the main reasons for this is 

that if the involvement of a party not involved in the case is determined, it is more convenient for the courts to make a decision to 

dismiss the plaintiff's claim than to replace him with the party concerned. In this regard, I. Zeitsev argues that the courts are far 

from accusing, because the replacement of a party not involved in the case is not a procedural obligation, but a right, and the civil 

procedure law does not provide for any sanctions (coercive measures) for non-application of the above article [24]. 
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Another lawyer, V.M. Zhuykov, argues that the institution of substitution, which is not involved in the case, is of great 

practical importance, because it allows to correctly determine not only the legal status of a particular participant in civil 

proceedings, but also the procedural consequences [25]. 

The legal literature argues that the party not involved in the case is strictly a legal term. Because it is based on substantive 

legal indications that the party is not the owner (subject) of the rights and legitimate interests for which the court must make a 

decision. Thus, since the defendant who is not involved in the case is, in a substantive and legal sense, the plaintiff is a person who 

is not liable for the claim, it is always argued that he will succeed [26]. 

The fourth part of Article 46 of the CPC provides for the resumption of the proceedings after the replacement of the 

defendant not involved in the case. This begs the right question. Will the stage of preparation of the case for trial be resumed after 

the replacement of the defendant who is not involved in the case, or will the proceedings be started immediately? It is known that 

Chapter 22 of the Criminal Procedure Code is called "Judicial proceedings", which sets out the rules of procedure after the case is 

ready for trial. In addition, paragraph 7 of the decision of the Plenum of the Supreme Court of the Republic of Uzbekistan dated 

August 24, 2018 № 26 "On preparation of civil cases for trial" explains that the general and reduced terms of consideration and 

resolution of civil cases provided for in Article 207 of the Criminal Procedure Code from the date of termination, with the addition 

of the date on which the decision was made or the decision to leave the application without consideration, to terminate the 

proceedings, to transfer the case to another court [27]. This means that the stage of preparing the case for trial will not be repeated 

after the replacement of the defendant who is not involved in the case. However, failure to prepare the case for trial after the 

replacement of the defendant may lead to inaccurate definition of the nature of the legal relationship between the parties, the legal 

criteria they regulate, resulting in errors in determining the basis of the lawsuit, evidence, scope of persons involved in the case. 

These can lead to the collection of evidence in the case, the postponement of the hearing to involve the relevant persons in the 

case, and the violation of the time limits for civil proceedings. 

The civil procedure legislation of some countries studied, in particular, Article 41 of the Criminal Procedure Code of the 

Russian Federation and Article 50 of the Criminal Procedure Code of the Republic of Kazakhstan. Therefore, based on the above, 

it is proposed to add the fourth part of Article 46 of the Criminal Procedure Code of our country with the sentence "after the 

replacement of the defendant not involved in the case, the preparation of the case for trial and its consideration begins from the 

beginning." 

We know that the replacement of a party who is not involved in the case may also have an impact on the jurisdiction of the 

civil case. For example, Article 33 of the CPC sets out the general rules of jurisdiction, according to which applications are 

submitted to the court where the defendant resides or is permanently employed. Applications against organizations are submitted 

to the court where they are registered. 

If the defendant who is not involved in the case is replaced and the defendant who is involved in the case is involved, then 

the jurisdiction of the case may also change based on the above rule. However, Article 46 of the CPC does not address this issue. 

In our opinion, the court should resolve the case substantively, even if it involves the defendant involved in the case and in this 

connection changes the relevance of the case to the court. Indeed, Article 31 § 1 of the CPC provides that a court may decide on 

the merits of a case which it has accepted in its proceedings in accordance with the rules of jurisdiction, even if the case later falls 

under the jurisdiction of another court. 

 

CONCLUSION 

Based on the above, it should be noted that the institution of replacement of non-parties is of great practical importance, as it 

allows to correctly determine not only the legal status of a particular participant in civil proceedings, but also the procedural 

consequences. After all, civil cases can be considered correctly and in a timely manner only if the courts correctly determine the 

nature of the legal relationship between the parties in the acceptance of claims and the participation of the parties involved in the 

process. 

In order to further improve the institution of replacement of the defendant in civil proceedings, Article 46 of the Code of 

Criminal Procedure stipulates that if the court finds that the claim filed in the first instance court or in the course of the trial is 

made against a person who should not respond to the plaintiff's application, the court may issue a ruling on the replacement of the 

defendant, prepare the case for trial after the replacement of the defendant and resume the trial, and if the plaintiff does not agree 

to replace the defendant with another person, the court it would be expedient to envisage norms that should be seen. 
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